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Below, please find issue 10 of ENSafrica’s telecoms and media in brief, a snapshot of the 
latest telecommunications and broadcasting developments in South Africa.  

  

telecommunications  
  

 GG43021 – 2020 NN 91: Draft Regulations in respect of the limitations of Control 
And Equity Ownership By Historically Disadvantaged Groups And The Application 
Of The Information And Communications Technologies (“ICT”) Sector Code  

o on 14 February 2020, the Independent Communications Authority of South 
Africa (“ICASA”) published its Draft Regulations in respect of the Limitations 
of Control and Equity Ownership by Historically Disadvantaged Groups and 
the Application of the ICT Sector Code (“Draft Regulations”).  

o in developing these Draft Regulations, ICASA took into account the Findings 
Document and Position Paper on the Inquiry into Equity Ownership by 
Historically Disadvantaged Groups and the Application of the ICT Sector Code 
in the ICT sector published on 15 February 2019. The Draft Regulations can 
be accessed here.  

o the purpose of the Draft Regulations is to “promote equity ownership by 
Historically Disadvantaged Persons and to promote B-BBEE.“ The proposed 
changes to achieve this includes:  

 the implementation of a revised ICT sector code;  
 the application of a historically disadvantaged persons equity 

requirement; and  
 the provision of the manner in which to verify compliance with 

historically disadvantaged persons and B-BBEE requirements. 
o it seems from the Draft Regulations that licensees will have to comply with a 

30% equity ownership held by historically disadvantaged groups (“HDGs”), 
30% equity ownership held by black people and level 4 Broad-based Black 
Economic Empowerment (“B-BBEE”). The intention behind the requirement 
in section 3 for a licensee to have 30% equity ownership held by HDGs (which 
includes black people), is unclear in light of section 4, which requires a 30% 
equity ownership held by black people. It is also unclear whether the 30% 
equity ownership held by black people will only apply on “application” 
(applications for transfers, renewals or amendments), as indicated by section 
4(1); or at “any given time during the license period” as contemplated by 
section 4(4); or within 24 months of the Regulations being published (as 
contemplated in section 9(2)).  

https://www.icasa.org.za/legislation-and-regulations/regulations-underway?mainLevel=159&firstLevel=12331


 

o transfer of control or ownership in a licensee has been uncertain and open to 
interpretation under the existing legislation. The Draft Regulation’s attempt 
to clarify the position unfortunately results in more confusion.  

 while the Draft Regulations define “control” (as defined in the 
Competition Act), “control interest” (which stipulates various criteria, 
including beneficial ownership of 20% or more of the issued share 
capital in the licensee), and “ownership interest” (direct or indirect 
ownership of issued share capital of 5% or more in the licensee), 
these terms are hardly used in the Draft Regulations.  

 section 5 merely states that “…100% transfer of the issued share 
capital in a licensee amounts to both a direct transfer of ownership 
and a direct transfer of control…”. Whether a 5%, 20% or 100% 
change in the issued share capital will result in a transfer of control or 
ownership, is anybody’s guess.  

 the remainder of the terms defined appear to be used in circular 
definitions, for example, the term “control interest” is used only in 
the definition of “affiliate” – another term which is not used in the 
Draft Regulations. The Draft Regulations therefore do little to clear up 
the existing confusion and may only serve to compound it. 

o the Draft Regulations also introduced strict punishments for non-compliance. 
The Draft Regulations provide that a person that submits false, misleading or 
inaccurate information will be guilty of an offence and if convicted, may be 
liable for a fine up to ZAR5-million or imprisonment of no more than 24 
months. Furthermore, contravening regulations 3(5) (which provide that an 
individual licensee must ensure that its ownership equity held by HDGs is not 
lower than 30% at any given time during the licence period) or regulation 
4(4) (which provides that a licensee must ensure that its ownership equity 
held by black people is not lower than 30% at any given time during the 
licence period) may lead to a fine up to ZAR5-million or 10% of the licensee’s 
turnover.  

o ICASA has stated that compliance by existing licensees with these Draft 
Regulations will be required within 24 months of being published. Interested 
persons are invited to make written representations with regard to the Draft 
Regulations.  

o the deadline for submission is 3 April 2020, 16h00. Submissions can be made 
by post, hand delivery or electronically and should be for the attention of: Mr 
Peter Mailula (Project Manager)/Ms Filkile Hlongwane (Project Leader).  

o electronic submissions should be in MS Word format and emailed to the 
following addresses: pmailula@icasa.org.za or fhlongwane@icasa.org.za  

o should you require any assistance in submitting a response, please contact: 
Wilmari Strachan. 

 GG42980 – 2020 GEN NN 25: Notice Inviting Comments Regarding The Draft Radio 
Frequency Spectrum Assignment Plan for The Frequency Band 2500 to 2690 MHz 
(IMT2600) 

o on 31 January 2020, ICASA published a notice inviting comments regarding 
the Draft Radio Frequency Spectrum Assignment Plan for the Frequency 
Band 2500 to 2690 MHz (IMT2600), which can be accessed here.  

mailto:pmailula@icasa.org.za
mailto:fhlongwane@icasa.org.za
https://www.ensafrica.com/people/detail/1431/wilmari-strachan/
https://www.icasa.org.za/legislation-and-regulations/draft-radio-frequency-spectrum-assignment-plan-for-band-2500-to-2690-mhz


 

o interested persons are invited to submit written representations by no later 
than 16h00 on 13 March 2020. Written representations should be for the 
attention of: Mr Manyaapelo Richard Makgotlho, email: 
rmakgotlho@icasa.org.za. 

  

broadcasting  
  

 GG42973 – 2020 GOV NN 49: Notice of Intention to Extend the Due Date for the 
Submission of Written Comments on the Review of the ICASA Must Carry 
Regulations, 2008 Discussion Document  

o on 13 December 2019, ICASA published the Discussion Document on the 
Review of the ICASA Must Carry Regulations, 2008. ICASA is in the process of 
conducting an inquiry in terms of section 4B of the Independent 
Communications Authority of South Africa Act, 2000 regarding the 
effectiveness of the Must Carry Regulations, 2008 and whether there is a 
need to amend them.  

o in our telecoms in brief published last month, we highlight important 
questions that should be addressed when making a submission.  

o we note that on 29 January 2020, ICASA published a notice of an extension of 
the closing date for submissions in respect of the review of the Must Carry 
Regulations. The deadline for submission is now 31 March 2020.  

o submissions are to be marked for the attention of Mamedupe Kgatshe. 
Where possible, written representations should be emailed to 
mkgatshe@icasa.org.za and 
mustcarryregulationscouncilcommittee@icasa.org.za.  

o for more information or assistance in submitting comments on the above 
inquiries, contact: Wilmari Strachan. 

  

in the news  
  

 Stakeholder responses to ICASA’s Information Memorandum on High Demand 
Spectrum  

o ICASA has published the written representations from various stakeholders 
following the publication of its information memorandum on the process for 
the assignment of the International Mobile 
Telecommunication(“IMT”) spectrum (“high demand spectrum”).  

o a number of representations were received by ICASA and we summarise 
some of the general issues and comments raised below.  

o most of the representations submitted by stakeholders begin by citing the 
delays that have plagued this process and draw particular attention to the 
delay in the process of digital migration. Liquid Telecoms, in its 
representation and in relation to this issue, points out that while the auction 
criteria stipulated in the information memorandum is relatively clear, the 

mailto:rmakgotlho@icasa.org.za
https://www.gov.za/documents/independent-communications-authority-south-africa-review-icasa-must-carry-regulations-2008
https://www.gov.za/documents/independent-communications-authority-south-africa-review-icasa-must-carry-regulations-2008
https://www.ensafrica.com/Uploads/NewsArticles/0_ENSafrica%20Telecoms%20in%20brief.pdf
mailto:mkgatshe@icasa.org.za
mailto:mustcarryregulationscouncilcommittee@icasa.org.za
https://www.ensafrica.com/people/detail/1431/wilmari-strachan/


 

timelines to attend to these are not. The concern is that this could, in effect, 
run into multiple years.  

o in addition, another pervasive theme apparent in the representations is the 
uncertainty that persists around the wireless open access 
network (“WOAN”), its structure and licensing.  

o a clear trend in the representations is a general disagreement by 
stakeholders with regard to the obligation “…that data services must have an 
average upload speed of 15Mbps and the ‘downlink user experience’ must 
have a throughput of at least 30Mbps to 100% of the population of South 
Africa by 2025.” Most stakeholders have remarked that this obligation is near 
impossible to achieve.  

o for example, Rain takes the view that only two large operators have access to 
the infrastructure required to even contemplate trying to meet these 
obligations. Even then, meeting these obligations in deep rural areas would 
be expensive and would have a consequent impact on data prices. Rain 
suggests the possibility of a model where operators co-build and share rural 
infrastructure. This is because, according to Rain, smaller operators are 
frustrated and battle to get access to larger operators' physical 
infrastructure. It is Rain’s suggestion that there needs to be regulatory 
intervention to ensure that smaller operators have access to infrastructure, 
they would need to meet these obligations.  

o MTN, on the other hand, notes that it “… is unaware of any other regulator 
who has imposed a 100% coverage obligation on even a single winner of 
spectrum, let alone all potential spectrum winners… and a 100% population 
coverage obligation will prevent smaller operators from participating in the 
award process.” In all, most of the stakeholders have indicated that 
compliance with this obligation will ultimately result in higher prices to the 
consumer.  

o Telkom’s representations were particularly scathing and raised that the 
information memorandum is deficient in a number of respects. One of 
Telkom’s predominant views is that the proposals contained in the 
information memorandum will not address the enduring structural problems 
in the mobile market or strengthen competition. In fact, according to Telkom, 
it will further entrench the dominance of MTN and Vodacom at all levels. In 
this regard, Telkom points to the information memorandum’s failure to 
address the current status of the market, its structure or competitive 
dynamics or the role that current spectrum holders play in sustaining it; with 
no attempts being made in the information memorandum to rebalance the 
market.  

o Vodacom and Telkom appear to agree that the packaging of lower and higher 
bands of spectrum as proposed by ICASA should be avoided for efficiency 
reasons. In particular, Vodacom makes the point that a bidder should not be 
required to purchase spectrum that it does not want, simply because this is 
included in a package which also contains spectrum that it does in fact need. 
Telkom, in its comments, also made similar observations.  

o both Cell C and Telkom provide, in their representations, that if the reserve 
prices for lots are set too high as a starting point, this will most likely have a 
negative impact on the consumer. Cell C alleges that because ICASA is likely 



 

to attract many bidders, the final bid price will surely be increased. Cell C 
therefore further submits that licensees who compete for spectrum on 
auction will have to recoup those costs and this will mean that prices for 
services to consumers are likely to remain high or increase.  

o with regard to ICASA’s proposed obligation that in respect of certain 
identified lots, licensees will be required to rollout the broadband network to 
97% of the population in all identified underserviced areas (referred to as the 
rural-first obligation) before rolling out in the urban areas Vodacom has 
cautioned ICASA in this regard, stating: “We are concerned that rural-first 
obligations will have the effect of delaying investment into urban and sub-
urban areas to the detriment of consumers living in these areas that 
experience the highest demand. As such, we believe that a rural-first 
obligation would work counter to the Authority’s objective to reduce data 
costs and promote investment.”  

o Cell C and Rain have both made similar remarks in their representations that 
obligations should be considered in light of the various operators’ market 
share to ensure pro-competitive conditions are set.  

o it will now be up to ICASA to consider the various representations that have 
been made. On 31 January 2020, ICASA issued a media statement indicating 
the importance of concluding this process and that it will also, in the context 
of considering representations received, engage with the recommendations 
proposed by the Competition Commission in its final report on data services 
market inquiry (dated 2 December 2019) insofar as the said 
recommendations pertain to the assignment of high demand spectrum.  

o ICASA further stated that “the next milestone in the licensing process is 
scheduled for first quarter of the 2020/21 financial year starting in April this 
year, when the Authority will, informed by analysis of the representations 
received on the IM, outline in detail the process that will ensue and the likely 
date for assignment of the high demand spectrum. This relates to both the 
auction and WOAN licensing processes.” 

 Deadline extended for MTN and Vodacom on cheaper data prices  
o the Competition Commission (the “Commission”) has extended the deadline 

for its data recommendations as it continues its discussions with MTN and 
Vodacom.  

o on 2 December 2019, the Commission released the Data Services Market 
Inquiry final report with findings and recommendations. You can access our 
article on this report published in the previous Telecoms in Brief here.  

o the report recommended that two mobile network operators, Vodacom and 
MTN, reach an agreement with the Commission within two months to reduce 
data prices, particularly for monthly bundles, and to address the structure of 
data pricing, reducing the cost per MB for smaller sub-1GB bundles relative 
to the 1GB price.  

o given that the engagements with the operators are at an advanced stage, the 
Commission said it has decided to extend the two-month deadline by one 
month to allow sufficient time to conclude the talks. The operators are 
therefore given until March 2020 to reach an agreement with the 
Commission. 

https://www.ensafrica.com/Uploads/NewsArticles/0_ENSafrica%20Telecoms%20in%20brief.pdf
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